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Applicant(s) 




Group Art Unit 





— TYie MAILING DATE of this communication appears on the cover sheet beneath the correspondence address-- 
P ri d for Reply 



I 



_MONTH{S) FROM THE MAILING DATE 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 

OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed after SIX (6) MOhfTHS 
from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 



Status 

©^Responsive to communlcation(s) filed on, 

□ This action is FINAL. 

□ Since ttiis application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 ; 453 O.G. 213. 



Disp sition of Claims 

[SrClaim(s) _ 



Of the above claim(s)- 

□ Claim(s) 

□ Claim(s) 

□ Claim(s)- 



. is/are pending in the application, 
is/are withdrawn from consideration. 



. is/are allowed. 



arClaim(s)- 



Is/are rejected. 
- Is/are objected to. 



- are subject to restriction or election 
requirement. 



Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Pri rity under 35 U.S.C. § 119 (aHd) 

□ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 11 9(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



□ received in this national stage application from the Intemational Bureau (PCT Rule 1 7.2(a)). 

•Certified copies not received: : 

Attachment(s) 



□ Infomiation Disclosure Statement(s). PTO-1449, Paper No(s). 

□ Notice of Reference(s) Cited, PTO-892 

□ Notice of Draftsperson's Patent Drawing Review. PTO-948 



□ Interview Summary, PTO-413 

□ Notice of Infonrnal Patent Application. PTO-152 

□ Other 



Office Action Summary 



U. S. Patent and Trademark Office 
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DETAILED ACTION 

Please note, under Rule 1.126, claims 87-107 have been renumbered as 86-106, 
respectively (since, apparently, claim 86 was inadvertently skipped by Applicants in the numbering 
of the original instant claims). 

Election/Restriction 
Restriction to one of the following inventions is required under 35 U.S. C. 121 : 
1. Claims 1-53, dravra to a medicinal composition comprising an antihistamine, a 

nutraceutical and a pharmaceutical carrier, classified in class 424, subclass 725, for 

example. 

ri. Claims 54-106, drawn to a method of treating a patient suffering fi*om an ailment 
of symptom caused by an immune response, classified in class 424, subclass 164. 1, 
for example. 

Inventions I and H are related as product and process of use. The inventions can be 
shown to be distinct if either or both of the following can be shovm: (1) the process for using the 
product as claimed can be practiced with another materially different product or (2) the product 
as claimed can be used m a materially different process of using that product (MPEP 
§ 806.05(h)). In the instant case, there are numerous commercial products on the market which 
are distinct from the Group I product that can be used to treat an ailment caused by an immune 
response (such as Claritin™, Allegra™, among many others) as well as the use of allergy shots to 
desensitize such a patient. 
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Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 

In addition, this application contains claims directed to the folloMdng patentably distinct 
species of the claimed invention: the distinct broadly claimed nutraceuticals such as recited in 
claim 6; the distinct claimed immune boosters such as recited in claims 7, 13, 60, and 66; the 
distinct claimed anti-inflammatories such as recited in claims 8, 16, 31, 52, 69, 84, 105, and 106; 
the distinct claimed anti-oxidants such as recited in claims 9, 15, 29, 62, 68, and 82 . 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species ( i.e. , select 
one nutraceutical. one immune booster, one anti-inflammatory, and one anti-oxidant fi-om among 
those claimed as set forth above) for prosecution on the merits to which the claims shall be 
restricted if no generic claim is finally held to be allowable. Currently, claims 1 and 54 are 
generic. 

AppUcant is advised that a reply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claims readable thereon, 
including any claims subsequently added. An argument that a claim is allowable or that all claims 
are generic is considered nonresponsive unless accompanied by an election. 
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Upon the allowance of a generic claim, applicant will be entitled to consideration of claims 
to additional species which are written in dependent form or otherwise include aU the limitations 
of an allowed generic claim as provided by 37 CFR 1.141. If claims are added after the election, 
applicant must indicate which are readable upon the elected species. MPEP § 809.02(a) 

Should applicant traverse on the ground that the species are not patentably distinct, 
applicant should submit evidence or identify such evidence now of record showing the species to 
be obvious variants or clearly admit on the record that this is the case. In either instance, if the 
examiner finds one of the inventions unpatentable over the prior art, the evidence or admission 
may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 
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Art Unit: 1651 

Any inquiry concerning this comnnunication or earlier communications from the 
examiner should be directed to Brett T Ozga whose telephone number is 7033050634. 
The examiner can normally be reached on M-F 0530-1500, 2nd Wednesday Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Wityshyn can be reached on 7033084743. The fax phone numbers 
for the organization where this application or proceeding is assigned are 7033084242 
for regular communications and 7033053014 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 
7033080196. 

BTO 

March 22, 2002 




